§1210.518

(a) The following examples are pro-
vided to aid in the identification of
first handlers:

(1) Producer grades, packs, and sells
watermelons of own production to a
handler. In this instance, it is the han-
dler, not the producer, who places the
watermelons in the current of com-
merce. The handler is responsible for
payment of the assessments.

(2) Producer packs and sells water-
melons of that producer’s own produc-
tion from the field, roadside stand, or
storage to a consumer, trucker, retail
or wholesales outlet, or other buyer
who is not a handler of watermelons.
The producer places the watermelons
in the current of commerce and is the
first handler.

(3) Producer purchases watermelons
from another producer. The producer
purchasing the watermelons is the first
handler.

(4) Producer delivers field-run water-
melons of own production to a handler
for preparation for market and entry
into the current of commerce. The han-
dler, in this instance, is the first han-
dler, regardless of whether the handler
subsequently handles such water-
melons for the account of the handler
or for the account of the producer.

(5) Producer delivers field-run water-
melons of own production to a handler
for preparation for market and return
to the producer for sale. The producer
in this instance, is the first handler,
except when the producer subsequently
sells such watermelons to a handler.

(6) Producer delivers watermelons of
own production to a handler who takes
title to such watermelons. The handler
who purchases such watermelons from
the producer is the first handler.

(7) Producer supplies watermelons to
a cooperative marketing association
which sells or markets the water-
melons and makes an accounting to
the producer, or pays the proceeds of
the sale to the producer. In this in-
stance, the cooperative marketing as-
sociation becomes the first handler
upon physical delivery to such coopera-
tive.

(8) Handler purchases watermelons
from a producer’s field for the purpose
of preparing such watermelons for mar-
ket or for transporting such water-
melons to storage for subsequent han-
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dling. The handler who purchases such
watermelons from the producer is the
first handler.

(9) Broker/Commission House re-
ceives watermelons from a producer
and sells such watermelons in the Bro-
ker’s/lCommission House’s name. In
this instance, the Broker/Commission
House is the first handler, regardless of
whether the Broker/ Commission House
took title to such watermelons.

(10) Broker/Commission House, with-
out taking title or possession of water-
melons, sells such watermelons in the
name of the producer. In this instance,
the producer is the first handler.

(11) Processor utilizes watermelons of
own production in the manufacture of
rind pickles, frozen, dehydrated, ex-
tracted, or canned products for human
consumption. In so handling water-
melons the processor is the first han-
dler.

(12) Processor purchases watermelons
from the producer thereof. In this in-
stance, the processor is the first han-
dler even though the producer may
have graded, packed, or otherwise han-
dled such watermelons.

(b) In the event of a handler’s death,
bankruptcy, receivership, or incapacity
to act, the representative of the han-
dler or the handler’s estate shall be
considered the handler of the water-
melons for the purpose of this subpart.

[55 FR 13256, Apr. 10, 1990, as amended at 58
FR 3356, Jan. 8, 1993]

§1210.518 Payment of assessments.

(a) Time of payment. The assessment
on domestically produced watermelons
shall become due at the time the first
handler handles the watermelons for
non-exempt purposes. The assessment
on imported watermelons shall become
due at the time of entry, or with-
drawal, into the United States.

(b) Responsibility for payment. (1) The
first handler is responsible for payment
of both the producer’s and the han-
dler’s assessment. The handler may
collect the producer’s assessment from
the producer or deduct such producer’s
assessment from the proceeds paid to
the producer on whose watermelons the
producer assessment is made. Any such
collection or deduction of producer as-
sessment shall be made not later than
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the time when the first handler handles
the watermelons.

(2) The U.S. Customs Service shall
collect assessments on imported water-
melons from importers and forward
such assessments under an agreement
between the U.S. Customs Service and
the U.S. Department of Agriculture.
Importers shall be responsible for pay-
ment of assessments directly to the
Board of any assessments due but not
collected by the U.S. Customs Service
at the time of entry, or withdrawal, on
watermelons imported into the United
States for human consumption.

(c) Payment direct to the Board. (1) Ex-
cept as provided in paragraph (b) and
(e) of this section, each handler and im-
porter shall remit the required pro-
ducer and handler assessments, pursu-
ant to §1210.341 of the Plan, directly to
the Board not later than 30 days after
the end of the month such assessments
are due. Remittance shall be by check,
draft, or money order payable to the
National Watermelon Promotion
Board, or NWPB, and shall be accom-
panied by a report, preferably on Board
forms, pursuant to §1210.350. To avoid
late payment charges, the assessments
must be mailed to the Board and post-
marked within 30 days after the end of
the month such assessments are due.

(2) Pursuant to §1210.350 of the Plan,
each handler shall file with the Board a
report for each month that assessable
watermelons were handled. All handler
reports shall contain at least the fol-
lowing information:

(i) The handler’s name, address, and
telephone number;

(ii) Date of report (which is also the
date of payment to the Board);

(iii) Period covered by the report;

(iv) Total quantity of watermelons
handled during the reporting period;

(v) Date of last report remitting as-
sessments to the Board; and

(vi) Listing of all persons for whom
the handler handled watermelons, their
addresses, hundredweight handled, and
total assessments remitted for each
producer. In lieu of such a list, the han-
dler may substitute copies of settle-
ment sheets given to each person or
computer generated reports, provided
such settlement sheets or computer re-
ports contain all the information listed
above.
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(vii) Name, address, and hundred-
weight handled for each person claim-
ing exemption for assessment.

(viii) If the handler handled water-
melons for persons engaged in the
growing of less than 10 acres of water-
melons, the report shall indicate the
name and address of such person and
the quantity of watermelons handled
for such person.

(3) The words ‘‘final report’” shall be
shown on the last report at the close of
the handler’s marketing season or at
the end of each fiscal period if such
handler markets assessable water-
melons on a year-round basis.

(4) Prepayment of assessments. (i) In
lieu of the monthly assessment and re-
porting requirements of paragraph (b)
of this section, the Board may permit
handlers to make an advance payment
of their total estimated assessments
for the crop year to the Board prior to
their actual determination of assess-
able watermelons. The Board shall not
be obligated to pay interest on any ad-
vance payment.

(ii) Handlers using such procedures
shall provide a final annual report of
actual handling and remit any unpaid
assessments not later than 30 days
after the end of the last month of the
designated handler’s marketing season
or at the end of each fiscal period if
such handler markets assessable water-
melons on a year-round basis.

(iii) Handlers using such procedures
shall, after filing a final annual report,
receive a reimbursement of any over-
payment of assessments.

(iv) Handlers using such procedures
shall, at the request of the Board to
verify a producer’s refund claim, pro-
vide the Board with a handling report
on any and all producers for whom the
handler has provided handling services
but has not yet filed a handling report
with the Board.

(v) Specific requirements, instruc-
tions, and forms for making such ad-
vance payments shall be provided by
the Board on request.

(d) Late payment charges and interest.
(1) A late payment charge shall be im-
posed on any handler and importer who
fails to make timely remittance to the
Board of the total producer and han-
dler and importer assessments for
which any such handler and importer is
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liable. Such late payment shall be im-
posed on any assessments not received
before the fortieth day after the end of
the month such assessments are due.
This one-time late payment charge
shall be 10 percent of the assessments
due before interest charges have ac-
crued. The late payment charge will
not be applied to any late payments
postmarked within 30 days after the
end of the month such assessments are
due.

(2) In addition to the late payment
charge, one and one-half percent per
month interest on the outstanding bal-
ance, including the Ilate payment
charge and any accrued interest, will
be added to any accounts for which
payment has not been received by the
last day of the second month following
the month of handling; Provided, that,
handlers paying their assessments in
accordance with paragraph (c)(4)(ii),
will not be subject to the one and one-
half percent per month interest under
this paragraph until the last day of the
second month after such assessments
are due under paragraph (c)(4)(ii). Such
interest will continue monthly until
the outstanding balance is paid to the
Board.

(e) Payment through cooperating agen-
cy. The Board may enter into agree-
ments, subject to approval of the Sec-
retary, authorizing other organiza-
tions, such as a regional watermelon
association or State watermelon board,
to collect assessments in its behalf. In
any State or area in which the Board
has entered into such an agreement,
the designated handler shall pay the
assessment to such agency in the time
and manner, and with such identifying
information as specified in such agree-
ment. Such an agreement shall not
provide any cooperating agency with
authority to collect confidential infor-
mation from handlers or producers. To
qualify, the cooperating agency must
on its own accord have access to all in-
formation required by the Board for
collection purposes. If the Board re-
quires further evidence of payment
than provided by the cooperating agen-
cy, it may acquire such evidence from
individual handlers. All such agree-
ments are subject to the requirements
of the Act, Plan, and all applicable
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rules and regulations under the Act
and the Plan.

[55 FR 13256, Apr. 10, 1990; 55 FR 20443, May
17, 1990, as amended at 56 FR 15808, Apr. 18,
1991; 60 FR 10801, Feb. 28, 1995]

§1210.519 Failure to report and remit.

Any handler and importer who fails
to submit reports and remittances ac-
cording to the provisions of §1210.518
shall be subject to appropriate action
by the Board which may include one or
more of the following actions:

(a) Audit of the handler’s and import-
er’s books and records to determine the
amount owed the Board.

(b) Establishment of an escrow ac-
count for the deposit of assessments
collected. Frequency and schedule of
deposits and withdrawals from the es-
crow account shall be determined by
the Board with the approval of the Sec-
retary.

(c) Referral to the Secretary for ap-
propriate enforcement action.

[55 FR 13256, Apr. 10, 1990, as amended at 60
FR 10801, Feb. 28, 1995]

§1210.520 Refunds.

Each importer of less than 150,000
pounds of watermelons during any cal-
endar year shall be entitled to apply
for a refund of the assessments paid in
an amount equal to the amount paid by
domestic producers.

(a) Application form. The Board shall
make available to all importers a re-
fund application form.

(b) Submission of refund application to
the Board. The refund application form
shall be submitted to the Board within
90 days of the last day of the year the
watermelons were actually imported.
The refund application form shall con-
tain the following information:

(1) Importer’s name and address;

(2) Number of hundredweight of wa-
termelon on which refund is requested;

(3) Total amount to be refunded;

(4) Proof of payment as described
below; and

(5) Importer’s signature.

(c) Proof of payment of assessment.
Evidence of payment of assessments
satisfactory to the Board shall accom-
pany the importer’s refund application.
An importer must submit a copy of the
importer’s report or a cancelled check.
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